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Chairman McCaskill, Vice Chair Hatch, distinguished members of the 

Senate Impeachment Trial Committee, my name is Jonathan Turley and I 

have the honor of representing United States District Court Judge G. 

Thomas Porteous, Jr.  Joining me at counsel’s table with Judge Porteous are 

my colleagues Dan Schwartz, Keith Aurzada, Brian Walsh, P.J. Meitl and 

Dan O'Connor of the law firm of Bryan Cave. 

Senators, if the parties in this case agree on one thing it is that this, by 

any measure, is an historic event.  It is not simply the fact that this is a 

constitutional proceeding that has occurred only 14 times in our history.  It is 

a proceeding that was envisioned by the Framers with standards crafted by 

the likes of James Madison.   In over two centuries, this body has only 

agreed to remove seven federal judges of thousands who have served on our 

courts.  For those past Senators (and frankly the members of this body) it 

would be an easy thing to simply convict a judge and yield to the passions of 

controversy.  Yet, this is an occasion where the Senate is given the specific 

duty to adjudicate rather than legislate or merely deliberate.  Impeachments 
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are about not one judge but all judges  . . . and the constitutional guarantees 

under which they serve.   

James Madison stated it best when he warned that removal must be 

based on a high showing and standard to avoid interpretations “so vague [as 

to be] the equivalent to a tenure during the pleasure of the Senate.”  For that 

reason, the Framers adopted the standard of “Treason, Bribery, or High 

Crimes and Misdemeanors.”  It is the obligation of every Senator to make 

two distinct determinations before voting to remove a federal judge.  First, 

you must conclude that the underlying alleged acts were proven to have had 

occurred.  In a criminal case, such facts must be proven beyond a reasonable 

doubt and the standard should be no lower in an impeachment – particularly 

in a case where the accused was never afforded the protections and due 

process of a criminal trial.  

Second, if acts were proven to have had occurred, you must determine 

that those acts constitute  "treason, bribery, or other high crimes and 

misdemeanors.” In most past cases, this second determination has been the 

focus of the deliberations because the facts were largely established in prior 

trials.  However, in this case, your fact finding will have a far greater impact 

given the absence of a prior trial record than all prior modern judicial 

impeachments. 
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As I mentioned, the House opted to bring this impeachment despite 

the fact that Judge Porteous has never been indicted, let alone convicted of 

any crime.   Judge Porteous signed three separate tolling agreements to allow 

the government to prosecute him regardless of the running of the statute of 

limitations.  As will be shown, the Justice Department investigated these 

very claims and found that they did not warrant criminal charges.  As a 

result, there was no trial where evidence and witnesses were subject to 

judicial review and a full adversarial process.  

A trial of this kind would normally take weeks or months in an actual 

court of law.  (Indeed, even with a prior trial, former Judge Alcee Hastings’s 

Senate trial lasted 18 days.) In the 19 hours allowed to the defense after 

opening statements, we will not be able present a full panoply of witnesses 

or testimony. Indeed, we have reduced our witnesses to try to stay within the 

allotted time.  However, you will hear testimony that the core allegations in 

this case either did not factually occur or have been contradicted by core 

witnesses, including the House’s own star witnesses.   

You will be hearing new evidence never disclosed previously in this 

case, including facts that were never disclosed to the members of the House 

before the impeachment vote.  Indeed, I expect many House members may 

be surprised to learn that the articles are based on alleged acts that we now 
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know could not have occurred as well as alleged acts used as the basis for 

removal that were entirely lawful under either judicial ethics or bankruptcy 

rules. Indeed, this is the first impeachment that I know of where the House 

impeached on some factual allegations that did not actually occur. 

This impeachment reads like the scene in Sherlock Holmes in the 

Silver Blaze case when Holmes solves a mystery by noting  “the curious 

incident of the dog in the night-time." The Scotland Yard detective, 

however, objects that "The dog did nothing in the night-time." To which 

Holmes responds "That was the curious incident."  It was the absence of the 

dog barking that Holmes found so suspicious. 

The curious incident in this case is that, while the House continually 

refers to a massive investigation of judges and lawyers in the so-called 

Wrinkled Robe investigation and despite the fact that Judge Porteous waived 

the statute of limitations on crimes, no indictment was brought against him 

after years of inquiry. There was a reason the dog did not bark in this case:  

Judge Porteous’s actions, while in some instances showing poor judgment, 

were in fact entirely legal. 

Now, there has been an effort to portray the defense’s past inquiries in 

this case as trying to cast blame on other judges or suggesting that any 

misconduct was generally accepted in Gretna. We have refrained from 
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answering such ill-informed attacks, for example, in the Times Picayune. We 

waited to present the evidence to you. The purpose of this evidence is to 

show how small courthouses work not just in Gretna but around the country.  

Sitting here in D.C. can produce a warped view of legal practice.  In this 

city, you can throw a stick on any corner and hit a couple of lawyers.  In 

most towns, small legal communities carry out the daily business of the law 

in a civil and close-knit environment.  Lawyers and judges grow up together 

and socialize with each other.  What may seem sinister about a judge 

knowing a bailbondsman, for example, in Washington is not surprising in a 

town like Gretna were there was basically one bailbondsman handling 

virtually all of the bonds moving through the courts on a daily basis.   

While we will present new evidence to you, however, we ask that you 

keep in mind two legal truths.  First, while we feel obligated to address 

allegations about Judge Porteous when he was a state judge, a federal judge 

cannot be removed on the basis pre-federal conduct – including, in this case, 

conduct alleged over the course of 25 years before taking office. I will not 

argue the four motions to dismiss that we have filed in this case on the 

threshold constitutional issues including the pre-federal issue.  As you are 

probably aware, constitutional scholars have criticized these articles as 

unprecedented and dangerous. The House did not invite a single scholar to 
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testify in full opposition to these grounds for impeachment. We have not 

been allowed as yet to argue these important issues to the Senate.  We only 

ask the individual Senators to support our request to be able to present these 

issues to the full Senate before closing arguments.   We are only asking for 

the same time allowed the House and the defense on the earlier motions to 

permit the Senate to hear why these articles present an unprecedented and 

dangerous attack on the constitutional impeachment standards and the 

federal judiciary.  We are not the only ones asking for the Senate to hear 

such arguments.  

[EXHIBIT FIFTH CIRCUIT] In the Fifth Circuit case, Judge Dennis 

and his colleagues stressed that “the Congress lacks jurisdiction to impeach, 

and the judicial council lacks authority to certify for possible impeachment, 

Judge Porteous for any misconduct prior to his appointment as a federal 

judge.” 

Second, whether it is a lunch or a gift, none of these alleged acts 

actually violated the state ethics rules in Louisiana and many other states.  

What the House has impeached this judge for is an appearance of 

impropriety – a matter already addressed by the Fifth Circuit.  [FIFTH 

CIRCUIT EXHIBIT]  Indeed, four appellate and district court judges in the 

 
-- 6 -- 



Fifth Circuit expressly objected that the Circuit had only found appearance 

violations not impeachable conduct. 

[I will not read:  “The evidence here does not support a finding that 

Judge Porteous possible abused or violated the federal constitutional 

judicial power entrusted to him. Instead, the evidence shows that in 

one case he allowed the appearances of serious improprieties but that 

he did not commit and actual abuse or violation of the constitutional 

power entrust to him.”] 

Judge Porteous has already accepted punishment from the Fifth 

Circuit for any lapse in judgment and announced that he will retire next year 

from the federal bench. Such common appearance controversies are routine 

in our courts and their use as a basis for removal would wipe away centuries 

of precedent by this body in defining removable offenses. 

Perhaps for that reason, House managers were quoted in the media 

last week stating that they want the Senators to adopt a new standard:  to 

treat the impeachment process as merely an employment termination case.  

They would literally have this body adopt the very standard that Madison 

rejected:  for judges to serve at “the pleasure of the Senate” like at-will 

employees. 
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 You will hear from all four of the major House witnesses – Creely, 

Amato, and the two Marcottes – that they never bribed this Judge and do not 

believe he could be bribed.  They will all tell you that Judge Porteous was 

viewed as a brilliant jurist who would not be influenced in a decision by 

friendships or gifts.   

In observing our witnesses and the new evidence that we have 

gathered, we ask that you demand the same burden and showing from the 

House that you would want for yourself if accused of wrongdoing and 

threatened with removal from office without the due process of a trial.   You 

may not approve of the state rules or even the choices made by Judge 

Porteous.  However, impeachments were not meant to be popularity 

contests.  The Framers left it to 100 Senators who they believed had the 

institutional integrity to demand a showing of proof and not simply passion 

from the House. 

Unfortunately, this case proves one thing --  the old military adage 

that when you only have a hammer, every problem looks like a nail.  Faced 

with witnesses who denied criminal acts, including denials of bribes or other 

crimes by Judge Porteous, the House substituted generalized ethical claims 

for the missing crimes and evidence in the case.  It was not enough that 

Judge Porteous accepted sanctions from his court or announced his 
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resignation next year from the bench.  The staff and resources for an 

impeachment had been committed and, regardless of the damage to our 

constitutional system, the House demanded removal on the basis of the 

appearance of impropriety and minor bankruptcy violations. The result is 

precisely what James Madison warned against: a standard that is so 

dangerously undefined that would allow Congress to remove judges at its 

pleasure. 

 Let’s turn to Article I. 

Article I – The Alleged Denial of Honest Services 

In Article I, the House impeached Judge Porteous on the theory of that 

he deprived the public and litigants of “honest services” by failing to recuse 

himself from presiding as a judge in the Lifemark case.  This article poses a 

unique problem for the Senate.  For the first time in the history of this 

country, the House has based an article of impeachment on a legal theory 

that was later found unconstitutional by the Supreme Court – in the recent 

case of Skilling v. United States.  

Putting aside the fact that the Supreme Court rejected this 

interpretation of an honest services violation, this article seeks to remove a 

judge over his response to and failure to grant a recusal motion for a single 

case in his decades of judging.  You will hear testimony about the hundreds 

 
-- 9 -- 



of judges who face recusal motions around the country every year and how 

they are occasionally reversed due to personal conflicts in a case with 

counsel or parties.  You will hear from New Orleans Law Professor Dane S. 

Ciolino who is widely cited as an expert on the Louisiana judicial system. 

You will also see dozens of cases of personal conflicts by judges, including 

financial conflicts, in recusal controversies.  To remove a federal judge on 

his decision not to recuse himself would create an absurdly low standard and 

could be used against literally dozens of currently sitting federal judges.  The 

use of such an instance amounts to removing a judge because of his judicial 

decisions, not because of his conduct.   

What is fascinating is that the lawyers on both sides of the Lifemark 

case have testified that they believe that Judge Porteous gave them a fair trial 

– including even the lawyers who lost in the case. 

The House alleges that Judge Porteous’s failure to recuse himself was 

due to a wedding gift of roughly $2000 to Judge Porteous – split by his two 

long-time friends and former law partners, Robert Creely and Jake Amato.  

This gift was made in conjunction with the wedding of Judge Porteous’s son 

and did not occur until three years after Judge Porteous made his recusal 

decision.  You will hear from both Creely and Amato (the House’s two 

witnesses on this allegation) and they will both state unequivocally that they 
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did not give this money to Porteous as a bribe or to influence him. Indeed, 

both will testify that they were and continue to be certain that the wedding 

gift did not have any influence on Porteous as a federal judge. 

This is not to say that there was not a conspiracy in this case.  There 

was. However, in the real conspiracy, Judge Porteous was the subject not the 

beneficiary.  You will hear testimony that a large hospital corporation had 

hired an army of lawyers that succeeded in delaying a lawsuit brought 

against the corporation by a family of pharmacists.  At issue was control of 

St. Jude hospital potentially worth hundreds of millions of dollars.   

When this case came to Judge Porteous, the case had bounced from 

judge to judge for years.  In that three-year time span, the parties had gone 

through THIRTEEN judges – an average of over four judges per year. 

[LIFEMARK EXHIBIT] For its part, Lifemark seemed eager to keep the 

case bouncing from court to court and to demanded a 14th judge. Judge 

Porteous was assigned this case randomly and looked at this record and told 

the parties in open court that he would be the last judge in this case.  That 

did not sit well with Lifemark or its lead counsel, Mr. Joe Mole.   While 

Judge Porteous confirmed his close relationship with Plaintiffs’ counsel in 

the subsequent recusal hearing, he stated that he did not view the 

relationship as a barrier to his ruling fairly. Indeed, you will hear from 
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witnesses that this is consistent with his practice and those of his colleagues 

in his former state courthouse in Gretna.  It was common for judges to hear 

cases argued by friends and that recusals rarely occurred since most judges 

and lawyers in that small community grew up together or knew each other.  

You would shutdown small town courts if judges recused themselves from 

every case with a friend or acquaintance.   

After Judge Porteous refused to pass the case to yet another judge (a 

14th judge in three years), Mole took an extraordinary action.  The magistrate 

in the case, Jay Wilkenson, was a friend of Mole.  Mole wanted Porteous 

gone and he ultimately went to Judge Wilkenson’s brother, Tom Wilkenson, 

the Jefferson Parish attorney -- someone who could help with a problem 

with a judge.  Tom Wilkinson is reportedly under criminal investigation in 

Louisiana for corruption and his brother Magistrate Wilkinson recently 

recused himself from any criminal cases due to the expanding investigation.  

Tom Wilkinson arranged with Mole to have one of Porteous’ closest friends, 

Don Gardner, enter the case.  Gardner was far closer to Porteous and his 

family than either of the Plaintiffs’ attorneys – Amato or Levenson.   

Mole not only promised Gardner $100,000 for just appearing in the 

case, he promised him an additional $100,000 if he could get Porteous to 

recuse himself or otherwise leave the case.  Under this effective bounty 
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agreement on a federal judge, Mole promised Gardner a total of $200,000 if 

he would help him get a new judge for his client. Remarkably, he put this 

grossly unethical promise into a written contract.  In return, Gardner gave 

the magistrate’s brother, Tom Wilkinson, $30,000.  The problem was that 

Porteous was not going anywhere.  While the Mole conspiracy should be the 

subject of investigation, the House has decided to call Mole as their witness 

on the alleged unethical act of Judge Porteous who refused to yield to 

Mole’s recusal demands.  Ultimately, Judge Porteous ruled in the case 

against his closest friend, Gardner, and cost him the $100,000 bounty and 

other possible fees. 

With only a gift made years after the recusal hearing, the House has 

tried to rely on money given to Judge Porteous over a twenty-five year 

period before he became a federal judge.  They argue that Judge Porteous as 

a state judge granted curatorships to Bob Creely in order to get occasional 

loans or gifts from his friend.  However, Creely recently testified in a 

deposition conducted by the defense.  In his first exposure to a full 

examination by defense counsel, Creely expressly and repeatedly denied that 

there was any connection between his loans and gifts over decades to Judge 

Porteous and the curatorships. He says that he gave money to Judge Porteous 

because they were close friends.  He also testified that he never expected any 
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benefit from such small loans or gifts and that Judge Porteous would never 

give him such a benefit.  In fact, Mr. Creely noted that in the few times that 

he appeared before his friend, Judge Porteous generally ruled against him 

including one case where Judge Porteous cost him a $400,000 judgment.  

The House continues to advance this allegation on the basis of a statement 

from Amato that he recalls Creely telling him about getting money from the 

curatorships – which Creely himself (the alleged source of the allegation) 

has now expressly denied in his most recent sworn testimony. 

One can disagree with his decision to remain in the Lifemark case, but 

Judge Porteous had good reason to refuse to kick this case down the road 

again to a fourteenth judge.  He had a reputation for moving such dockets 

and resolving cases.  Ultimately, in a spellbindingly complex case, he was 

reversed in part and upheld in part by the appellate court.  I will not try to 

explain the arcane Louisiana law in this case for one simple reason. I am not 

sure I understand it.  Reviewing this case only served to reaffirm my 

decision to become a constitutional law professor.  In the end, however, a 

disagreement over his judicial decision is woefully insufficient as a basis for 

removal and would elevate a routine conflicts issue to constitutional clash 

between co-equal branches of government in a full Senate trial.  

Moreover, the House would have you remove a judge not only on the 
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basis of pre-federal conduct but conflicted pre-federal conduct evidence.  

You have two former partners who disagree on the underlying facts – an 

evidentiary status that would not even meet the lowest preponderance of the 

evidence standard.  The solution of the House is not to increase the evidence 

to meet the standard but to try to lower the standard to meet the evidence. 

Let’s turn to Article II  . . .  

Article II – Alleged Pre-Federal Misconduct as a State Judge 

In Article II, the House impeached Judge Porteous purely on the basis 

of pre-federal conduct that goes back decades before he became a federal 

judge. 

Article II alleges that, while a state judge, Judge Porteous received 

“things of value” from bail bondsmen – Louis Marcotte and Lori Marcotte – 

and took actions that benefited the Marcottes.  Notably, not only did the 

federal government reject this as a basis for a criminal charge but the Fifth 

Circuit expressly ruled out relying on such acts on the state level as relevant 

to his position as a federal judge.  The allegations were not made part of the 

Fifth Circuit inquiry because those judges (as with past Senators) treat the 

pre-federal conduct as immaterial to whether he abused his office as a 

federal judge. 

The House position on the bond allegations with the Marcottes has 
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continued to evolve as conflicting evidence has mounted in the recent 

weeks.  [EXHIBIT HOUSE STATEMENT]  Just roughly a week ago, the 

House stated in its pre-trial statement that “The House does not allege that 

Judge Porteous set any particular bond too high or too low.”  So, despite 

months of discussing bond amounts and splitting bonds, the House is now 

conceding that Judge Porteous did not manipulate bond amounts to assist the 

Marcottes.  What is left is the fact that he signed bonds as a state judge with 

the Marcottes who handled 95 percent or more of all bonds in that state 

court.  What is left is the fact that Judge Porteous had lunches and received 

gifts from the Marcottes as did other judges in the district.  Yet, the 

government does not claim that a single bond was ever set by Judge 

Porteous too high or too low to assist the Marcottes.  Moreover, the House 

concedes that Judge Porteous did not sign a single bond for the Marcottes as 

a federal judge.  Not high, not low, not at all. 

Putting aside the fact that Judge Porteous’s conduct as a state judge is 

irrelevant to whether he has committed misconduct in federal judicial office, 

Article II ignores that judges were not barred from receiving meals or gifts 

from lawyers or others. While the House cannot produce any receipts of the 

gifts or meals during his tenure as a state judge, it suggests that they 

constitute a form of “corruption” even if they did not violate ethics rules.  
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You will hear from all four of the House’s star witnesses – Creely, Amato, 

and the Marcottes – that all judges in Gretna were regularly bought meals 

and given gifts by lawyers, bailbondsmen and others.  

The House does its best to make a small number of lunches as a 

federal judge look sinister.  The problem is that the House could only come 

up with six lunches at a place called the Beef Connection in Gretna during 

Judge Porteous’ years as a federal judge.  The House presented these lunches 

as a total value as if the money went to Judge Porteous.  [EXHIBIT 

MEALS]  However, as this display shows, the House actually added the 

totals for meals for large parties where Judge Porteous was just one of many 

lunch guests.  In reality, even if he were present at these lunches, it would 

amount to a total worth less than $250 in five years.  These individual meals 

represented as little as $29 for Judge Porteous.   

I say “if” because the House included a couple of meals where there 

was no specific record of Judge Porteous actually attending.  However, since 

someone had Absolut vodka and Judge Porteous was known to drink vodka, 

they threw those two lunches into the mix and counted the entire cost of the 

lunches against him.  In our visit to the Beef Connection, we were able to 

confirm that indeed Judge Porteous was not the only person in Louisiana 

who drank Absolut vodka. 
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The House suggests that such meals from the Marcottes were intended 

to influence Judge Porteous and get him to help them with bonds – a type of 

“beef for bonds” theory.  Of course, now the House does not argue that 

Judge Porteous set bonds too high or too low for the Marcottes.  After our 

deposition with the Marcottes, the House had to concede this point. You will 

hear from both Marcottes who have testified that they did not believe that 

Judge Porteous was influenced in his decisions by the meals or gifts.  

Indeed, they have both testified that Judge Porteous regularly rejected bonds 

and could not be bought.   

You will hear from Gretna Criminal Clerk Darcy Griffin that Porteous 

insisted that any representations made by the Marcottes be checked out with 

the district attorney, police, or jail before granting a bond.  You will hear 

testimony that Judge Porteous often personally called prosecutors or prison 

officials to confirm information given to him by the Marcottes. 

Perhaps the most serious misrepresentation is the portrayal of Judge 

Porteous’s granting bonds and splitting bonds.  A split bond is simply split 

between a commercial component and a property or third-party component.  

In this way, a person who could not afford to post an entire bond amount 

could secure a bond with the help of a family member who put up her own 

property as a surety for his return to court.  Despite representations to the 
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contrary, Judge Porteous did not invent split bonds. Moreover, most of the 

judges in Gretna split bonds with the support of the state prosecutors.  Split 

bonds were viewed as a way to guarantee the return of prisoners who would 

otherwise be released under mandatory over-crowding orders. You will hear 

from former district attorney John Mamoulides and Louisiana Judge M. 

Joseph Tiemann about how and why split bonds were widely used and 

accepted in Gretna. 

Likewise, the House has alleged that Judge Porteous dramatically 

increased the number of bonds as he was leaving to take the federal bench.  

The House members were given this “floodgate theory” to suggest that 

Porteous used his last month and last day to issue an unusually high number 

of bonds in repayment for the beef and other benefits from the Marcottes. 

The only problem with this allegation is that it is again completely and 

demonstrably untrue.   

It turns out that there was only one bond signed by Judge Porteous on 

his last day and only 29 signed in his last month on the state bench.  This is 

described by the Marcottes as the average number of bonds for any period.  

However, to dispel any doubt, we asked the Gretna clerk to send us a 

random year from Judge Porteous’s tenure as a state judge.  We selected 

1986.  We had no information on that year other than the fact that it was 
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before the Marcottes established themselves in the bond business.  Those 

bonds are now in the record and show that various months of that year 

exceeded the number of bonds signed by Judge Porteous during the so-called 

“floodgate” month in 1994 even though the Marcottes were not involved. 

Indeed, one month, September 1986, shows 51 bonds signed by Judge 

Porteous – far greater than the 27 bonds in the House’s “floodgate” month.  

Moreover, the 1986 records show a total number of approximately 3200 

bonds by all judges in this district.  Extended over the ten years (and not 

even accounting for the sizable growth of the Gretna area and criminal 

docket), this would mean at least 32,000 bonds passed through Gretna while 

Judge Porteous served on the state bench.  The House never revealed this 

enormous total pool of bonds or informed the House members that Judge 

Porteous signed more bonds in some months before the Marcottes 

established themselves.  

All that remains is the fact that Judge Porteous signed bonds for the 

Marcottes.  You will hear testimony that virtually all of the judges signed 

bonds primarily with the Marcottes since they controlled 95 percent of the 

bonds passing through this judicial district.  If you take any judge, you will 

likely find roughly 95 percent of the bonds came from the Marcottes for that 

reason.  Moreover, you will hear testimony that Judge Porteous was a 
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national advocate in favor of the use of bonds as a vital part of the criminal 

process.  Jefferson Parish was under federal court order forcing the 

mandatory release of thousands of prisoners who would promptly disappear.  

Judge Porteous spoke publicly on the benefit of having bonds on these 

prisoners to guarantee their return – a position borne out by various studies.  

In the end, once the actual evidence is presented and false statements 

stripped away, Article II is nothing more than what Macbeth described as a 

tale “full of sound and fury, Signifying nothing.” 

Let’s turn to Article III . . . 

Article III – Alleged Violations of Bankruptcy Laws 

Article III is the only article that does not rely on pre-federal conduct 

to seek the removal of Judge Porteous.  Instead, it alleges that he made a 

series of errors and mistakes in connection with the personal bankruptcy that 

he and his late wife Carmella filed in 2001.  What is most striking about 

Article III is that the House is trying to use common problems that occur in 

hundreds of thousands of bankruptcy filings as akin to “Treason, Bribery, or 

other high Crimes and Misdemeanors.”  To do this, the House suggests that 

these errors were part of some nefarious plan to defraud the bankruptcy 

court and his creditors.   
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The problem with this theory is that Judge Porteous paid more than he 

was originally scheduled to pay to creditors and not a single creditor was 

harmed by these problems.  That was never reported to the House members.  

As with thousands of citizens each year, Judge Porteous made mistakes in 

his personal bankruptcy case, but those mistakes have nothing to do with his 

office and nothing to do with the basis for the removal of a federal judge 

under the Constitution. 

The Porteouses filed for Chapter 13 bankruptcy protection in 2001.  

That case was processed just like any other bankruptcy case (with an 

important exception) and resulted in the court discharging a portion of the 

Porteouses’ debts in 2004 – after they paid more than $57,000 to the trustee, 

of which more than $52,000 was repaid to their creditors. 

The exception with regard to the bankruptcy is that it was scrutinized 

much more heavily than a normal bankruptcy case – having had two 

bankruptcy judges preside over it, a Chapter 13 Trustee, Mr. Beaulieu, 

administer it, and the Federal Bureau of Investigation and Department of 

Justice investigate it.  In fact, the DOJ and FBI specifically met with the 

bankruptcy trustee while the Porteousees’ bankruptcy case was still pending 

and discussed with him the allegations of misconduct that form the core of 
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Article III.  Nevertheless, not one of these authorities – not the bankruptcy 

judges, not the trustee, not the FBI, and not the DOJ – took any steps in 

response to alter the course of the bankruptcy case.  As in the Silver Blaze 

case, there was no bark to be heard to change the status of the bankruptcy 

case. 

What’s more, the DOJ specifically declined to pursue any criminal 

charges against Judge Porteous in connection with his bankruptcy case.  

Finally, none of the Porteouses’ creditors – who had the most to gain– made 

any objection or filed any complaint over course or payments in the case. 

The Porteouses, like so many Americans, had simply become 

overwhelmed by their mounting credit card debt, which was the result of 

raising four kids and, admittedly, a gambling habit for both Judge Porteous 

and his wife.  With credit card bills mounting, the Porteouses sought legal 

help from a bankruptcy attorney practicing in the New Orleans area named 

Claude Lightfoot. Embarrassed by their deteriorating financial situation, the 

Porteouses asked Mr. Lightfoot to help them “work out,” or restructure, their 

debts.  This effort to work out their debts was specifically designed to permit 

the Porteouses to avoid filing for bankruptcy. 
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Throughout the Summer and Fall of 2000 and into the Winter of 2001, 

Mr. Lightfoot reviewed the Porteouses’ credit card statements and other 

financial documents, analyzed their assets and debts, prepared a workout 

proposal, and negotiated with their creditors in an attempt to reduce the 

Porteouses’ debt load.  Unfortunately, in February 2001 it became clear that 

the Porteouses would have to file for bankruptcy.  Like many of us, he and 

his wife were also shown to be horrible record keepers and obviously money 

managers. 

During these discussions, Mr. Lightfoot proposed the idea of the 

Porteouses filing their original bankruptcy petition using the pseudonym 

“Ortous.”  Mr. Lightfoot has testified that this was his idea and that he 

suggested it as a way for the Porteouses to avoid the embarrassment – both 

to themselves, but also their four children – of having their bankruptcy filing 

plastered across the Times-Picayune newspaper.  The newspaper in 2001 

published weekly the names of everyone who sought bankruptcy protection 

and Carmella was particularly embarrassed by such publicity for the family.  

[EXHIBIT NEWSPAPER] While most bankruptcy filers enjoy anonymity 

throughout the bankruptcy process, public figures were (and still are) singled 

out to have their bankruptcy filings examined in excruciating detail to satisfy 

the newspaper’s and its readers’ interests. 
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To avoid this, Mr. Lightfoot proposed that the Porteouses file their 

original bankruptcy petition under a pseudonym and a P.O. Box that Mr. 

Lightfoot advised Judge Porteous to obtain.  Mr. Lightfoot has testified that 

neither he nor Judge Porteous ever intended to defraud the court or any of 

the Porteouses’ creditors.  Indeed, the Porteouses specifically listed their 

correct Social Security numbers on their original bankruptcy petition – the 

key identifying information used by creditors.  Trustee S. J. Beaulieu, Jr. 

later stated that he has seen the use of P.O boxes in other cases and said that, 

since the names was changed before the first notice went to creditors, he 

viewed the matter as “no harm, no foul.” 

Judge Porteous and Mr. Lightfoot specifically planned to file – and in 

fact did file – an amended petition within 12 days of the original filing 

correcting the name and changing the address.  As a result, no creditor ever 

received any notice in connection with Porteouses’ bankruptcy that did not 

contain their full and correct name.  In the end, the only party that was 

misled was the Times-Picayune (and then only for a short period of time, 

since the paper quickly began running the exact type of news story about the 

Porteouses’ bankruptcy that Mr. Lightfoot had hoped to avoid).   

Throughout the bankruptcy process, and especially in connection with 

decisions about what information to include in various bankruptcy filings, 
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Judge Porteous relied heavily on Mr. Lightfoot’s expertise.  Though a 

federal judge, Judge Porteous – like many federal district court judges – had 

almost no expertise dealing with bankruptcy issues. 

The House has further alleged a series of other errors and inaccuracies 

in the Porteouses’ bankruptcy schedules and accompanying materials.  The 

House argues that each of these is further evidence of Judge Porteous’s dark 

plan to co-opt the bankruptcy system for his own gain.  Here again, the facts 

simply do not support the allegations, and the allegations, even if true, 

hardly warrant the ultimate sanction of impeachment and removal from 

office. 

The House has cited small omissions of assets to suggest that 

somehow creditors were defrauded.  However, the House staff never told the 

House members that the Porteouses not only were in a minority of debtors to 

successfully complete their bankruptcy plan but that they provided an almost 

35% repayment for unsecured creditors and totaling over $52,000 – a high 

return in a Chapter 13 plan.  In the end, Judge Porteous returned 

significantly more value to his creditors than he would have under a Chapter 

7 liquidation. 
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The House also relies on the fact that Judge Porteous gave Mr. 

Lightfoot his May 2000 pay stub for his income but did not later supply an 

updated pay stub reflecting a slight increase in salary.  What the House staff 

did not inform the House members was that this difference amounted to just 

$173.99 per month and would not have made a material difference for 

creditors who were repaid more than $52,000.  Moreover, Lightfoot’s file 

shows that Judge Porteous actually told his counsel that his net income was 

$7,900 – higher than the pay stub.  The errors were that of his counsel, not 

Judge Porteous. 

Likewise, the House cites such errors as a Bank One account that 

ultimately had as low as $200 in assets as somehow a clever design to 

defraud creditors.  Then there is the Fidelity Homestead Association account 

cited by the House. It turns out that the discrepancy referenced by the House 

amounted to $283.42.  Lets round that upward, shall we?  That is a 

discrepancy of $300 that the House is relying upon as a basis for removing a 

federal judge after sixteen years of service.   

Whether it is a tax refund check or single credit card, these problems 

are routine for citizens in this process.  Moreover, the errors cited to the 

House members are actually not material to the ultimate bankruptcy plan 
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such as small pre-petition payments that were not listed in the forms.  Such 

payments are entirely lawful.  While the House cites the incurring of new 

debt, there is no bar on incurred such debt by statute.  It is important to 

remember that the confirmation order was designed to ensure completion of 

the repayment plan, which the Porteouses did successfully complete. 

Throughout these allegations, the House mentioned errors and 

mistakes but never mentioned that those issues had no material impact on 

the creditors who are the focus of bankruptcy proceedings.  Thus, they go on 

at length about the fact that the Porteouses gambled  -- a completely legal 

activity in and out of bankruptcy.  Both of the Porteouses gambled as their 

primary form of recreation – a practice that Judge Porteous later stopped 

with professional help and has not resumed since.  However, the House 

managers continue to try to distract the Senate (as they did the House) by not 

disclosing key Louisiana law governing markers.  [EXHIBIT MARKER]  

This is a marker.  In the dissent in the Porteous case before the Fifth Circuit, 

Judge Dennis and his colleagues objected to the use of markers as evidence 

of wrong-doing in the bankruptcy matter because “Under Louisiana 

commercial law, markers are considered ‘checks’ as defined by Louisiana 

statute.”  This is an uncashed check, he wrote in this opinion, not a debt for 

bankruptcy.   

 
-- 28 -- 



Should they have continued to gamble? No.  But in the end this 

continued gambling was not a problem for creditors of the Porteouses -- who 

nonetheless successfully completed their bankruptcy plan.  It was a personal 

problem that the Judge later overcame. 

We will be creating the record that was never made in the House on the 

law of bankruptcy.  You will hear from Professor Rafael Pardo of the 

University of Washington who will explain important differences between 

Chapter 7 and Chapter 13 bankruptcies, which the House appears to have 

missed.  He will show that errors are quite common by both debtors and 

creditors in consumer bankruptcy cases and that mistakes in this case created 

no material harm to the creditors.   

You will also hear from former United States Bankruptcy Judge for the 

Northern District of Illinois, Ronald Barliant, who is widely cited and 

respected in this field.  Judge Barliant will explain how Chapter 13 cases 

develop and how bankruptcy judges like him relied heavily on the judgment 

of trustees like Beaulieu.  He will also explain how the bankruptcy code 

contains no authority for an order barring a debtor from incurring debt after 

a bankruptcy petition – something the House staff failed to explain to House 

members before impeachment.  He will also explain that Congress has 
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specified that the principal consequence of unauthorized debt is that the debt 

is simply non-dischargeable –  quite different in magnitude than a debtor 

judge being removed in a Senate trial.  

You will also hear from United States Bankruptcy Trustee Hank 

Hildebrand, another leader in this field who has written and worked 

extensively on these specific issues.  He will explain Chapter 13 is a 

voluntary repayment program and that the most serious problems simply 

result in the threatened dismissal of the case – which is usually withdrawn 

when problems like these are remedied.  He will also explain how Chapter 

13 debtors frequently fail to complete plans – 55% fail.  Judge Porteous not 

only was among the minority who completed his plan but actually paid more 

than originally mandated to his creditors.  

None of these issues were explained to the House.  Instead, the House 

impeached a federal judge on errors that did not materially affect his 

creditors and did not prevent him from completing his bankruptcy plan or 

paying more to creditors than first estimated. They would take this Senate 

from a standard citing such crimes as treason to the removal of a judge for 

such things as a $200 discrepancy on a credit card. 

Let’s move to the last Article . . .  

Article IV – The Failure To Disclose Embarrassing Facts At Confirmation 
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As with Article II, Article IV seeks Judge Porteous’s removal on the 

basis of pre-federal conduct going back decades, this time under the guise of 

a failure to disclose such conduct during confirmation. The standard that the 

House seeks to impose is absurdly subjective: did Judge Porteous fail to 

disclose information that he, Judge Porteous, thought would be embarrassing 

to him or to the President?  Assuming Judge Porteous thought he had done 

nothing wrong or inappropriate, he naturally would think that none of his 

actions would be embarrassing to him or to President Clinton.  Even if the 

Senate comes to the conclusion that Judge Porteous acted improperly, it 

cannot conclude that Judge Porteous thought those actions were improper 

(and therefore “embarrassing”) without concluding that Judge Porteous 

acted with intent to deceive.  There is no basis for such a conclusion. 

The evidence will show that some of the allegations contained in this 

Article are again completely and demonstrably untrue.  For example, while 

Judge Porteous was impeached for failing to mention a brief conversation 

with Louis Marcotte, the defense has been able to establish that that 

conversation occurred after the particular forms were completed and, 

therefore, could not have been included in Judge Porteous’s disclosures.  

Moreover, a statement by Marcotte, one of a nominee’s references, that he 
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gave a judge a “clean bill of health” is hardly a matter that warrants a special 

submission from a nominee.   

The “embarrassment question” is universally answered by nominees 

in the negative, even in cases later found embarrassing. Testimony will show 

that it is common for nominees to omit financial, ethical, and even criminal 

histories from their background reports – omissions that have occurred in 

dozens of past cases without resulting in any negative action taken against 

nominees either before or after confirmation.   

Furthermore, the evidence will show that Judge Porteous’s issuance of 

bonds and curatorships was in line with the actions of all state judges in 

Jefferson Parish.  Finally, we will show that the basic allegations contained 

in Article IV were known to both the FBI and the Senate Judiciary 

Committee before Judge Porteous’s confirmation. This is precisely what the 

House’s own experts warned could not be the basis for removal – pre-federal 

conduct that was known at the time of confirmation. Once again, this was 

never disclosed to the House members before they voted on impeachment.  

Moreover, not only were curatorships and bonds matters of public record 

that Judge Porteous did not take any action to conceal, they were common 

practices in this small state courthouse and continue to this very day. 
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You will also hear testimony from Professor Calvin Mackenzie, 

widely viewed as not just A leader but THE leader in this field with 

numerous books on the confirmation process and background investigations.  

You will hear testimony that the failure to make such disclosures is common 

with federal nominees with literally dozens of such cases where no action 

was taken.  As Senators, you have seen countless such questionnaires, but I 

would be surprised if you saw many, or even any, that answered the general 

“embarrassment” question in anything but the negative.  Such allegations of 

the failure to disclose embarrassing financial and political controversies 

include a wide range of past and current justices and judges.  If this could be 

the basis for a removal, the Congress could sit on a background 

questionnaire and simply remove judges at will for failures to disclose.  

Literally dozens of judges could be removed on the same grounds.  In this 

case, the House wants to remove a judge on the failure to disclose 

information that he did not consider relevant or embarrassing when those 

allegations were already known by both the Senate and the FBI.  

In closing, I will note that in only a couple of months of representing 

Judge Porteous, we have been able to show fundamental errors, 

contradictions, and withheld evidence in this case.  This is the peril inherent 

with proceeding to an impeachment without a prior criminal trial.  Just this 
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weekend, for the first time, the defense was given evidence that would have 

clearly been discoverable in a criminal trial.  Indeed, late last night, we 

received new evidence long held by the Justice Department – literally hours 

before these proceedings began.  The record in this case has continued to 

change by the week and by the day and by the hour. Impeachment trials 

should not be works in progress subject to casual and incomplete disclosures 

that undermine the entire process.  Indeed, we do not believe even today that 

we have received all of the material evidence in this case. 

Few Senators in history have been called upon to fulfill this unique 

role in our constitution. In the end, you must conclude that what Judge 

Porteous did as a federal judge warrants the extraordinary action of removal 

for only eighth time in the history of this Republic.  While the Fifth Circuit 

sent the case to Congress to consider, four judges wrote a 49-page opinion 

warning that this case would eradicate the core constitutional standard that 

has protected the independence of our courts.  [EXHIBIT FIFTH CIRCUIT]  

[NOT TO BE READ:  “This is not one of those rare and egregrious cases 

presenting the possibility of an impeachable offense against the nation.”]  

It should not occur, as some would seem to indicate, simply because 

everyone is dressed up for an impeachment and it would be a 

disappointment not to dispatch the accused.  It should not occur, as the 

 
-- 34 -- 



 
-- 35 -- 

House managers suggest, because you have decided to downgrade the 

constitutional standard to a type of retroactive job interview.   

The impeachment standard speaks to all judges. You don’t have the 

option of saying “well, it close enough for jazz”--  and remove a judge on 

innuendo and contradicted facts. The House case is now going to be exposed 

for the first time to a fully adversarial process.  What remains after half-

truths and distortions melt away will dictate not just the future of this judge 

but the future standard for all judges.  We ask only that you, like your 

predecessors, mind the constitutional line.  My colleagues and I are now 

ready to answer these allegations and to present our case in defense of 

United States District Court Judge G. Thomas Porteous, Jr.  

Thank you very much. 


