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 NOW BEFORE THE SENATE, comes respondent, the Honorable G. Thomas 

Porteous, Jr., a Judge of the United States District Court for the Eastern District of Louisiana, 

and respectfully requests that the Senate dismiss the Articles of Impeachment (I, II, III, and IV) 

lodged against him by the House of Representatives on the ground that each Article contains 

multiple and disparate allegations and charges, rendering each individual Article constitutionally 

deficient.  The manner in which these Articles of Impeachment were drafted permits two-thirds 

of the Senate to convict on an Article of Impeachment even if two-thirds of the voting Senators 

do not agree on any one allegation contained therein.1  Alternatively, Judge Porteous requests 

that the Senate, prior to its final vote on each Article, separately vote on the constituent 

allegations made within each Article for a determination of whether the alleged acts have been 

proven and whether each allegation alone amounts to an impeachable offense.  Members would 

then vote on the final Article as a whole. In support of his motion, Judge Porteous states as 

follows: 

INTRODUCTION AND SUMMARY 

 The Articles of Impeachment are constitutionally invalid because they impermissibly 

aggregate multiple claims in single Articles.  This aggregation violates two separate 

constitutional provisions.  First, it effectively overrides the requirement that “no Person shall be 

convicted without the Concurrence of two-thirds of the members present.”  U.S. CONST. art. I, § 

                                                 
1  As a an example of the practical effect of aggregate claims, consider an Article that 
alleges four different acts (such as Article I).  Even if all one hundred Senators vote on this 
Article – and assuming for a moment that any of the allegations are impeachable offenses – a 
conviction would be sustained if sixty-seven Senators voted to convict.  But with four separate 
allegations, it is entirely possible that Judge Porteous could be convicted with as few as 
seventeen Senators agreeing that he committed any particular impeachable act.  It is difficult to 
imagine a plainer violation of the super-majority requirement than a conviction resting on 
seventeen votes out of one hundred Senators.     
 



 2 

3.  Second, it creates a circumstance in which Judge Porteous could be convicted for misconduct 

that does not rise to the level of “Treason, Bribery, or other high Crimes and Misdemeanors.”  

U.S. CONST. art. II, § 4.  Moreover, if the Senate convicts on these Articles, the aggregation 

deprives Judge Porteous, the public, and the historical record of a clear finding as to the specific 

basis for the removal from federal office.  

 In prior impeachments, the House of Representatives has drafted and submitted to the 

Senate several Articles that were based on individualized, specific allegations of misconduct or 

criminal activity, with each individual allegation serving as the basis for just one Article of 

Impeachment.  Together with these individualized Articles, the House frequently submitted one 

“omnibus” Article summarizing the other specific, individualized Articles.  Votes on the 

individualized Articles thus provide a clear record of both whether the Senators found that the 

act occurred and whether those acts constitute impeachable offenses.  Votes on the “omnibus” 

Articles, however, fail to provide such a clear record.  Moreover, these “omnibus” Articles also 

work as a clever mechanism for the House to aggregate a small number of votes on the 

individualized Articles and achieve a super-majority on the one “omnibus” motion.  Indeed, 

these Articles often group specific acts contained in individual Articles to guarantee conviction 

when there is insufficient support for any individual Article.  This practice has received much 

criticism, most notably in the controversial Ritter impeachment trial where Judge Ritter was 

acquitted on each individualized Article and convicted (by a one-vote margin) on the “omnibus” 

Article.  See Jonathan Turley, The Executive Function Theory, The Hamilton Affair, and Other 

Constitutional Mythologies, 77 N.C. L. REV. 1791, 1834 (1999).  In that case, both defense 

counsel and individual Senators objected to such tactics.  See, e.g., Proceedings in the Trial of 

Impeachment of Robert W. Archbald, vols. 16, 17, 18, 62nd Cong. 3d sess., 1912-13 
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(Washington, D.C.: Government Printing Office, 1913) at 17:1642 (statement of Sen. George 

Sutherland (R-UT) noting in the Archbald case “It occurred to me,” when faced with an omnibus 

Article, “that I cannot consistently vote upon this article one way or the other”).   

 In Judge Porteous’s case, though, the House now employs this controversial method in 

each of the four Articles by aggregating multiple claims of alleged misconduct.  For example, in 

Article II, the House piles on top of each other the following list of alleged impeachable acts: 

• Judge Porteous engaged in a longstanding pattern of corrupt conduct; 

• Judge Porteous “engaged in a corrupt relationship” with the Marcottes; 

• Judge Porteous “solicited and accepted numerous things of value;” 

• Judge Porteous engaged in “official actions that benefitted the Marcottes;” 

• Judge Porteous “used the power and prestige of his office to assist the Marcottes in 
forming relationships with State judicial officers and individuals important to the 
Marcottes’ business;” and 

• Judge Porteous “well knew and understood” that “Louis Marcotte also made false 
statements to the Federal Bureau of Investigation in an effort to assist Judge Porteous 
in being appointed to the Federal bench.”  111 Cong. Rec. S1645 (Mar. 17, 2010). 

  
 The Senate should put an end to this tactic by dismissing these Articles.  If the Senate is 

not willing to dismiss the Articles on a threshold challenge due to the aggregation of 

impeachable claims, Judge Porteous respectfully requests that the Senate require preliminary 

voting on each specific claim of misconduct within each Article to preserve a full and fair record 

of these hearings and to ensure constitutional validity of the result.  The Senate often votes in this 

manner on legislation with multiple component acts or independent sections.  Normally, the 

Senate would not tolerate forced up-or-down votes on a complex bill without preliminary votes 

on amendments – effectively individual votes on the components of the bill – and Judge Porteous 

urges the Senate to be equally as vigilant when dealing with an impeachment where the 

constitutionally-imposed threshold requires a super-majority.  In this way, the Senate would 

make clear both which acts have been found to have occurred and which acts constitute 
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impeachable offenses.  Such a process would facilitate clear, constitutionally valid vote-counts 

on each allegation within each Article of Impeachment, and would encourage proper pleading in 

Articles of Impeachment from the House.  

 The importance of a clear record is especially apparent in this impeachment trial.  Here, 

unlike many past impeachment cases (including the last two trials for Judges Hastings and 

Nixon), there was no indictment or trial in court creating a detailed record for review.  In the 

cases of the impeachments of Judges Hastings and Nixon, some of the facts alleged in the 

Articles of Impeachment had already been thoroughly litigated and could be grouped into a 

single Article of Impeachment.  This case is different.  Here, the Senate evidentiary hearing will 

be the first full testimony and argument on these allegations, and the prejudice caused by 

unconstitutionally aggregated allegations is at its zenith.   

ARGUMENT 

I. The Articles of Impeachment Aggregate Multiple Claims Within Each Article. 

 Each Article of Impeachment that has been levied against Judge Porteous contains 

numerous allegations that are distinct and separate charges, any one of which may be an 

appropriate ground for removal if two-thirds of the Senate agree.  A breakdown of the allegations 

within each Article can be properly categorized as follows: 

A. Article I  

Article I alleges that Judge Porteous: 

1. Improperly denied a recusal motion in the Lifemark case; 

2. When deciding the recusal motion, failed to disclose his relationship with his 
long-time friends and former law partners Jacob Amato and Robert Creely; 

3. Made intentionally misleading statements at the recusal hearing; and 
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4. Improperly solicited and accepted things of value from Amato and Creely while 
the Lifemark case was under advisement.2  See 111 Cong. Rec. S1645 (Mar. 17, 
2010).  

B. Article II 

 Article II aggregates at least four separate allegations of alleged misconduct.   The Article 

alleges that Judge Porteous:  

1. Engaged in a longstanding pattern of corrupt conduct; 

2. Engaged in a corrupt relationship with the Marcottes; 

3. Solicited and accepted numerous things of value; 

4. Took official actions that benefitted the Marcottes; 

5. Used the power and prestige of his office to assist the Marcottes in forming 
relationships with State judicial officers and individuals important to the 
Marcottes’ business; and  

6. Well knew and understood that Louis Marcotte also made false statements to the 
Federal Bureau of Investigation in an effort to assist Judge Porteous in being 
appointed to the Federal bench.  See id. 

C. Article III  

 Article III alleges that Judge Porteous engaged in misconduct in connection with his 

Chapter 13 bankruptcy, accusing him of five specific acts:  

1. Using a false name and a post office box address to conceal his identity as the 
debtor in the case; 

2. Concealing assets; 

3. Concealing preferential payments to certain creditors; 

4. Concealing gambling losses and other gambling debts; and  

5. Incurring new debts while the case was pending, in violation of the bankruptcy 
court’s order.  See id.  

                                                 
2  As discussed in the Motion to Dismiss Article I, being filed concurrently herewith, the 
construction of Article I mandates that the alleged pre-federal conduct not be the basis for 
impeachment, but only serves as context for an analysis of Judge Porteous’s decision to deny the 
Motion to Recuse himself in the Lifemark matter. 
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D. Article IV 

 Article IV alleges that Judge Porteous made seven separate false statements in three 

separate forums as follows:  

1. On his Supplemental SF-86, he falsely stated that: 

a. there was nothing in his personal life that could be used to coerce or blackmail 
him; and  

b. there was nothing in his life that would cause an embarrassment to Judge 
Porteous or the President; 

2. During his background check, on two separate occasions, he falsely stated that:  

a. he was not concealing any conduct that could be used to influence or coerce 
him; and  

b. he was not concealing any conduct that would impact negatively on his 
character, reputation, judgment, or discretion. 

3. On the Senate Judiciary Committee’s ‘Questionnaire for Judicial Nominees,” he 
falsely stated that he was unaware of any unfavorable information that could 
affect his nomination.  See 111 Cong. Rec. S1645 (Mar. 17, 2010). 

 
 In addition, the Article claims that Judge Porteous’s failure to disclose these facts 

“deprived the United States Senate and the public of information that would have had a material 

impact on his confirmation.”  Id.  Article IV also alleges that “Louis Marcotte also made false 

statements to the Federal Bureau of Investigation in an effort to assist Judge Porteous in being 

appointed to the Federal bench.”  Id. 

II. Aggregation of Multiple Offenses Circumvents the Constitutional Requirement that 
Two-Thirds of the Senate Find that the Official Committed Treason, Bribery, or 
Other High Crimes or Misdemeanors. 

A. Aggregation of Multiple Offenses Within a Single Article Overrides the 
Constitutional Requirement that a Super-Majority Vote for Impeachment.  

 Article I, Section 3, Clause 6 of the Constitution states that “no Person shall be convicted 

[in an impeachment trial] without the Concurrence of two thirds of the Members present.”  U.S. 

CONST. art. I, § 3.  By necessity, the Constitution not only requires that two-thirds of the Senate 

agree that each act alleged in an Article of Impeachment occurred but also that each act 
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constitutes an impeachable offense.  Permitting a multitude of alleged impeachable misconduct 

to be included within a single Article, however, unconstitutionally circumvents this requirement.  

Impeachment should not be reduced to a “Dim Sum” menu where different Senators can pick 

from a long list of acts in a single Article and then aggregate their votes to satisfy the two-thirds 

requirement of Article I of the Constitution.  Such aggregation could allow conviction on any or 

all of the four Articles with less than the constitutionally mandated two-thirds majority on any 

single allegation. 

B. Multiple Allegations Within a Single Article Improperly Combine 
Unimpeachable Acts to Reach the High Constitutional Threshold for 
Impeachment. 

 Permitting an Article to contain a multiplicity of allegations could also improperly allow 

members to find that an aggregate of the alleged conduct satisfies the impeachment standard, 

even if no one of the individual allegations would be found to meet that constitutional standard.  

This could result in elevating acts which are arguably improper but do not individually constitute 

“high Crimes and Misdemeanors” into impeachable acts simply by sheer repetition and piling on.  

The Framers clearly wanted to confine impeachment to those acts that a super majority of the 

Senate found to rise to the level of the select impeachable offenses, namely “Treason, Bribery, or 

other high Crimes and Misdemeanors.” U.S. CONST. art. II, § 4.  There is a great danger that the 

compilation of alleged acts in each Article of Impeachment, if considered improperly as a whole, 

will result in concluding that Judge Porteous should be convicted merely because he may be 

considered to be a “bad person,” rather than for any one, specific impeachable act.   

That is clearly the House’s intent by alleging “pattern[s] of conduct,” as the basis for 

impeachment in Articles I, II, and III.  111 Cong. Rec. S1645 (Mar. 17, 2010).  This is nothing 

more than a constitutional “cheat” by the House to encourage Senators to rule on their general 
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impressions rather than convicting on the basis of finding, with a two-thirds vote, that specific 

acts occurred and are proper grounds for removal.     

Clearly, many of the acts alleged in the Articles of Impeachment are demonstrably below 

the standard of a high crime or misdemeanor.  For example, in Article IV the House seeks 

removal for the alleged failure to disclose a statement allegedly made to him by Louis Marcotte 

after Judge Porteous completed the forms and background interview cited in the Article.  (See 

111 Cong. Rec. S1645 (Mar. 17, 2010).)  Article IV also asserts that Judge Porteous should be 

removed from office based on his subjective view of what would or would not be embarrassing 

to a president.  Similarly, in Article III, the House seeks removal for an elaborated series of 

commonplace mistakes Judge Porteous and his wife made in their bankruptcy filing, similar to 

the mistakes made routinely in bankruptcy.  (See accompanying Motion to Dismiss Article III.)  

By aggregating such alleged acts within one Article, the House apparently hopes to avoid an 

actual vote on whether each such individual act occurred and, if so, whether each one is a “high 

crime” or “misdemeanor.”  This artful drafting by the House is an impermissible end run around 

the constitutional requirement that defines impeachable offenses as “Treason, Bribery, or other 

high Crimes and Misdemeanors.” U.S. CONST. art. II, § 4.   

C. The Aggregation in These Articles of Impeachment Deviates from the House 
of Representatives’ Recent Practice of Aggregating Multiple Allegations 
Within a Single Article of Impeachment Only Where those Multiple 
Allegations are Undisputed. 

 In addition to passing omnibus Articles, the House of Representatives has previously 

passed Articles of Impeachment that aggregated multiple allegations in the same manner as the 

Articles here.  However, the extent of the aggregation in these Articles is unprecedented.  Unlike 

other recent impeachments, there is not even one Article exclusively based on just one specific 

alleged act.  Furthermore, in the recent impeachments of federal judges, the aggregated 
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allegations were generally for conduct of which the defendant had already been found criminally 

liable.  The 2009 impeachment of Judge Samuel Kent, who pled guilty to obstruction of justice 

before he was impeached, is a prime example of this practice.   

 In the Kent impeachment, the House set forth four Articles of Impeachment.  Article I 

alleges specific inappropriate sexual behavior as related to a specific employee.  It does not 

aggregate claims.  Article II alleges separate specific inappropriate sexual behavior as related to 

another specific employee.  It does not aggregate claims.  Notably, the House did not attempt to 

allege a separate “pattern of activity” by combining Articles I and II.   

 Article IV alleges that Judge Kent made specific “false and misleading statements about 

the nature and extent of his non-consensual sexual contact with two employees” on two dates: 

November 30, 2007 and August 11, 2008.  Article IV, therefore does not aggregate multiple 

types of conduct into a single Article.   

 Article III, however, alleges that Judge Kent “corruptly obstructed, influenced, or 

impeded an official proceeding” and then details the numerous ways in which Judge Kent 

allegedly performed this obstruction, influence, and impeding.  While this Article is an 

aggregation of charges, reprinted almost verbatim from the “Factual Basis for the Plea” that was 

attached to Judge Kent’s guilty plea.  (See Kent Plea Agreement, attached as Exhibit 1.)  As a 

result, Kent had already agreed to the factual basis for Article III before it was even drafted.  Had 

the matter gone to a Senate vote, the Senate would not have been forced to decide which acts 

within Article III had been proved.   

 While aggregation of claims is never a good practice, a judge who has been criminally 

charged has at least had an opportunity to litigate the underlying acts.  In contrast, Judge 

Porteous has never been indicted for any criminal act, and he faces a far greater challenge in 
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defending himself against unconstitutionally aggregated claims within the Articles of 

Impeachment.   

III. The Disaggregation of Voting Would Protect the Integrity of the Constitutional 
Standard While Allowing a Vote on Each Article. 

 In the event that the Senate declines Judge Porteous’s request to dismiss the Articles of 

Impeachment, Judge Porteous urges the Senate to disaggregate the claims by voting on the 

separate allegations, as a means of ensuring that, as required by the constitution, two-thirds of the 

Senators support both the factual allegations and concur that each allegation constitutes an 

impeachable offense.  This practice would be comparable to the use of specialized verdict forms 

in civil trials.  See FED. R. CIV. P. 49(a).  It is also similar to allowing votes on amendments for 

and against insular components of legislation leading to a final vote of adoption.    

 Specifically, as to any Article that remains despite Judge Porteous’s Motions to Dismiss, 

Judge Porteous respectfully requests that the Senate initially vote on Judge Porteous’s guilt or 

innocence, i.e., whether or not each of the following specific allegations is true and justifies 

impeachment: 

 With regard to Article I, did Judge Porteous: 

1. Deprive the parties and the public of the right to the honest services of Judge 
Porteous’s office in connection with the Lifemark v. Liljeberg trial? 

2. Create an appearance of impropriety sufficient to prejudice the public respect for, 
and confidence in, the Federal Judiciary by soliciting and accepting things of 
value from the attorneys in the Lifemark case? 

 With regard to Article II, did Judge Porteous: 

1. Improperly solicit and accept things of value from the Marcottes? 

2. Improperly set, reduce, and split bonds in exchange for the Marcottes because 
they had given him things of value? 

3. Improperly expunge or set aside convictions for Marcotte employees because the 
Marcottes had given him things of value? 
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4. Engage in impeachable conduct by introducing his friends the Marcottes to other 
friends who were state officials? 

5. Know and understand that Louis Marcotte also made false statements to the 
Federal Bureau of Investigation in an effort to assist Judge Porteous in being 
appointed to the Federal bench?  

 With regard to Article III, did Judge Porteous: 

1. Make a materially false statement in connection with a bankruptcy proceeding 
and violate a court order by using a false name and a post office box address 
briefly to conceal his identity as the debtor in the case?   

2. Make a materially false statement in connection with a bankruptcy proceeding or 
violate a court order by concealing assets? 

3. Make a materially false statement in connection with a bankruptcy proceeding or 
violate a court order by concealing preferential payments to certain creditors? 

4. Make a materially false statement in connection with a bankruptcy proceeding or 
violate a court order by concealing gambling losses and other gambling debts? 

5. Make a  materially false statement in connection with a bankruptcy proceeding or 
violate a court order by incurring new debts while the case was pending, in 
violation of the bankruptcy court’s order? 

 With regard to Article IV, did Judge Porteous: 

1. Make a false statement on his Supplemental SF-86? 

2. Make a false statement on two separate occasions during his background check? 

3. Make a false statement on the Senate Judiciary Committee’s Questionnaire for 
Judicial Nominees? 

4. Deprive the United States Senate and the public of information that would have 
had a material impact on his confirmation? 

5. Know and understand that Louis Marcotte also made false statements to the 
Federal Bureau of Investigation in an effort to assist Judge Porteous in being 
appointed to the Federal bench? 

 Ideally, the Senate would hold a separate preliminary vote on each allegation with regard 

to whether the alleged act occurred and, separately, whether it amounts to an impeachable 

offense.  As a middle ground, though, the Senate might simply vote on each allegation without 

separate votes as to the factual and constitutional determinations.  Even this middle ground 

approach, confirming both the occurrence and basis for removal of each alleged act with one 
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vote, would be far superior to approving the aggregation of disparate acts in each Article as 

drafted by the House.  The Senate still could vote ultimately on the Articles as a whole, but only 

after resolving what acts have been accepted by two-thirds of the members as proper grounds for 

the removal of a federal judge. 

CONCLUSION  

 WHEREFORE, Judge Porteous respectfully requests that the Senate dismiss each of the 

four Articles of Impeachment.  Alternatively, Judge Porteous requests that the Senate hold 

preliminary votes on each allegation made within each Article, prior to voting on the Article as a 

whole. 
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