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LISTING OF REQUIRED ATTACHMENTS (10th Cir. R. 35.2(b)) 

Under 10th Circuit Rule 35.2(b), plaintiffs are attaching the panel opinion and 

judgment that are the subject of this request for rehearing en banc. .1  

  

                                                
1  The panel opinion is attached to this petition and will be cited as “Panel Op.” 
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I. RULE 35(B) STATEMENT 

This petition involves the following questions warranting en banc review:  

1.  The panel decision conflicts with cases of this Circuit in supplanting the district 

court’s findings of fact related to mootness and thereby applying an improper standard of 

review. See, e.g., Search Mkt. Direct, Inc. v. Jubber (In re Paige), 584 F.3d 1327 (10th 

Cir. 2009).   

2.  The panel decision involves a matter of exceptional importance in departing 

from the Supreme Court’s voluntary cessation doctrine and pre-enforcement cases by 

allowing the government to moot a case even where it still defends the law as 

constitutional, reasserts its power to use the law against cohabitating adults, and admits to 

a specific history of threatening the named plaintiffs under the law by publicly labeling 

them as criminals and felons. See, e.g., Susan B. Anthony List v. Driehaus, 134 S. Ct. 

2334 (2014); Friends of the Earth, Inc. v. Laidlaw Environmental Services (TOC), Inc., 

528 U. S. 167, 190 (2000); City of Mesquite v. Aladdin’s Castle, Inc., 455 U.S. 283, 289 

(1982); Doe v. Bolton, 410 U.S. 179, 188 (1973); Winsness v. Yocom, 433 F.3d 727, 736 

(10th Cir. 2006); Mink v. Suthers, 482 F.3d 1244 (10th Cir. 2007).  

3. The panel decision conflicts with cases of the Supreme Court and Federal 

Rule of Civil Procedure 8(a)(1) on the standard for the pleading rules for damages.  See, 

e.g., Ashcroft v. Iqbal, 556 US 662, 678 (2009); Holt Civic Club v. City of Tuscaloosa, 

439 U.S. 60, 66 (1978); Frazier v. Simmons, 254 F.3d 1247 (10th Cir. 2001). 

II.  PRELIMINARY STATEMENT  
 

As the trial court noted below, the facts of this case are uncomplicated and largely 
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uncontested.  The Browns were targeted by Defendant, Mr. Jeffrey R. Buhman after they 

spoke publicly about their plural family and aired the first episode of Sister Wives, a 

reality show on TLC in 2010.  Brown v. Herbert, 850 F. Supp. 2d 1240, 1244, 1250 (D. 

Utah 2012).  Buhman publicly denounced the Browns as felons under the state law.  Id. at 

1251.  The Browns submitted uncontested declarations showing economic and social 

injury due to the public attacks and years of investigation by Buhman.2  Defense counsel 

admitted that the Utah Attorney General has made “endless” public statements 

condemning plural family members as “criminal[s]” and “felons” under the law. (J.A. at 

771).  Buhman also conceded that the law continues to be a “means” to make it easier to 

investigate and perform searches or seizures on plural families (while other families do 

not face the same risk). (J.A. at 836) (statement of AAG Jerrold Jensen). Indeed 

throughout the ten-month period that the parties litigated the issues of standing and 

mootness before the district court, “Utah County expressly declined to disavow that 

Plaintiffs may be prosecuted for bigamy and acknowledged that the investigation of 

Plaintiffs is continuing,” Brown, 850 F.Supp. 2d at 1251, instead deciding to “to leave the 

prosecutorial door open” in the interim.  Id. at 1252 n.11.  Rejecting the government’s 

mootness arguments, the district court examined the Buhman declarations and other 

                                                
2  The six declarations filed in this case cover different and independently sufficient 
injuries for standing.  The criminal investigation and public statements by Buhman had 
obvious impacts on the economic interests of the Browns, as detailed by their managers. 
D. Tenzer Decl. (J.A. at 146-152); M. Maguire Decl. (J.A. at 153-155).  The Browns also 
detailed how the classification of their family as a criminal association affected every 
aspect of their lives from relocating across the border to seeking employment to dealing 
with schools.  K. Brown Decl. (J.A. at 102-106); J. Brown Decl. (J.A. at 112-115); M. 
Brown Decl. (J.A. at 107-111); K. Brown (Second) Decl. (J.A. at 486-488).   
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representations.  It found no guarantee that the Browns would not be charged by 

successors but had instead retained the right to charge them with cohabitation crimes if it 

believed that there was evidence of abuse or any other crime.  (J.A. at 495-496).  The trial 

court further found that its “new policy” was not a “quick repudiation” and “[t]he timing 

of Mr. Buhman’s adoption of the policy at issue . . . was motivated by a desire to prevent 

this court from reaching the merits of Plaintiffs’ claims.”  (J.A. at 492). 

 In his appeal, Buhman did not challenge the facts or holdings in the standing and 

mootness decisions, (J.A. at 731), and no longer argued that the Browns were not at risk 

of renewed investigation or prosecution.  On December 11, 2015, however, the panel 

asked the parties to brief “whether the prosecutorial policy announced Buhman’s May 22, 

2012 declaration, or any other matters, rendered Appellees’ claims against him moot.”  

Panel Op. at 17.  At oral argument, Buhman conceded that he had waived any defense on 

at least one major constitutional claim (the hybrid rights violation).  Trans. Oral Arg. 

(Jan. 21, 2016) (statement of Parker Douglas).  However, on April 11, 2016, the panel 

ruled that the case was mooted by the declaration and declined to reach the merits. 

III.  REASONS WHY THE PETITION SHOULD BE GRANTED 
 

A. A REHEARING IS WARRANTED TO ADDRESS THE STANDARD OF 
DEFERENCE ACCORDED TO TRIAL COURTS ON FACTUAL 
FINDINGS RELATED TO MOOTNESS. 

 
While standing and mootness are legal questions the court reviews de novo, Niemi 

v. Lasshofer, 770 F.3d 1331, 1344 (10th Cir. 2014), it is the legal question that is 

answered without deference to the trial court, not the underlying fact findings.  See 
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Search Mkt. Direct, Inc. v. Jubber (In re Paige), 584 F.3d 1327 (10th Cir. 2009); Cf., 

Grasslawn Lodging, LLC v. Transwest Resort Props., Inc. (In re Transwest Resort Props., 

Inc.), 801 F.3d 1161, 1168 (9th Cir. 2015); In re Mortgages Ltd, 771 F.3d 1211, 1214 

(9th Cir. 2014); Wis. Right to Life, Inc. v. Schober, 366 F.3d 485 (7th Cir. 2004).  The 

panel brushed aside countervailing findings without addressing that standard, including 

facts that Buhman had not challenged below or on appeal.   

The panel based its mootness determination on two primary rationales.  First, it 

erroneously found that the Buhman declaration satisfied the test for mootness, which 

conflicts with controlling case law and is discussed below.  Second, it found that the 

Browns had no demonstrated interest in returning to Utah—directly supplanting the 

uncontroverted factual findings of the district court below.  There is no dispute in the 

record that the Brown family “fled from Utah to Nevada for fear that they would be 

criminally prosecuted for practicing bigamy.”  See Brown, 850 F. Supp. 2d at 1251.  

Buhman never challenged this point and accepted this finding for purposes of the appeal.  

Thus, the panel used the family’s flight to avoid the very prosecution they sought relief 

from as evidence that they really did not want to be in Utah.  Not only has the Brown 

family never sold their house in Utah in hopes of returning,3 but (as noted earlier) 

supplied declarations explaining the need to move to Nevada to avoid the threat of 

prosecution and the disruption of Buhman’s actions on their children and family.   

                                                
3  The insistence of the Browns that they had maintained their presence in Utah 
County is supported not only by their declared statements but the public record showing 
their continued ownership of their home to this very day.  See 
http://www.utahcounty.gov/LandRecords/property.asp?av_serial=362850001008. 
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What is particularly chilling is that the panel cites the mere fact that the Browns 

explained that they were staying in Nevada to stabilize their children’s environment and 

education during the pendency of the appeal as evidence that they felt no threat in Utah or 

desire to return.  Panel Op. at 35.  The Brown family fled to Utah to avoid further threats 

under a law found to be unconstitutional (including a key claim Buhman later conceded 

on appeal).  The panel then used the fact that the family relocated to Nevada as evidence 

that there was no real threat.  Not only does that circular logic conflict with the 

uncontested record in the case, but it would convert evidence of avoidance into evidence 

of acquiescence—using self-help measures by victims as evidence that they are really not 

harmed.  The panel does acknowledge that the declarations (and the factual findings 

below) established long-standing ties to Utah, continued trips to maintain their 

connections to their families and religious sect that largely remains in Utah as well as 

their stated a desire to return.  It does not address the finding of the trial court that the 

Browns desired to return home.  See, e.g., J.A. at 18 (citing Complaint ¶28).  It simply set 

aside those findings as lacking credibility based on the family’s honest declaration that 

they expected to be in Nevada for the “foreseeable future”—a declaration made in July 

2012 in the midst of the trial litigation and before the resolution of the case.  Given the 

trial court’s finding that they fled precisely in order to avoid Buhman’s public threats of 

prosecution (a finding accepted by Buhman), the cited was an obvious recognition that 

they would not return to the house that they still own in Utah County until their status is 

resolved.4  The panel decision conflicts with the standards of this circuit on the factual 

                                                
4  The panel also mistakenly states that “[t]he record does not reveal whether the 
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deference accorded to trial courts. 

B. A REHEARING IS WARRANTED TO ADDRESS THE CONFLICT 
WITH PRIOR RULINGS OF BOTH THE UNITED STATES SUPREME 
COURT AND THE TENTH CIRCUIT ON MOOTNESS EXCEPTIONS. 

 
Even if a court determines that a case may be moot due to the voluntary actions of 

a defendant, it is well accepted that there are two exceptions to the mootness doctrine.  

First, courts deny mootness where disputes are “capable of repetition, yet evading review.” 

Second, courts deny mootness in cases of “voluntary cessation.”  The panel departed 

substantially from the case law under both exceptions in order to dismiss this case and 

established new and frankly troubling precedent for this Circuit. 

1. The Panel Failed To Correctly Apply The Standard Barring Mootness In Cases 
“Capable of Repetition.” 
 
The first exception was discarded by the panel in a single, brief paragraph.  The 

panel states simply that “[m]ooting this case would not run afoul of the ‘capable of 

repetition’ exception because any renewed threat of prosecution would leave the Browns 

ample time and opportunity to challenge the Statute.”  Panel Op. at 24.  However, that 

conclusory analysis ignores both the record and claims in this case.  The Browns were 

publicly declared to be felons under this law and suffered a variety of economic and 

social injuries as detailed in the unchallenged declarations below.  The Browns, and all 

cohabitating adults, live under the continual threat of such prosecution and remain 

labeled as felons under the law.  That threat is not just capable of repetition, it is ongoing.  

                                                                                                                                                       
Browns have traveled to Utah in the last four years,” Panel Op. at 36, when the declarations 
establish that the Browns have continued to travel back and forth to Utah.  App., Vol. 1 at 106.  
Moreover, the Browns were publicly declared felons based on their status as a cohabitating 
family and they would remain such a family in moving back into their home in Utah county. 
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Moreover, on appeal, Buhman defended the use of the law as a way of exposing 

cohabitating adults to easier searches and seizures as opposed to conventional families.  

Buhman has stated an intention to continue to use the law as a means for searches 

and seizures. Appellees’ Supp. Br. at 19-20 n. 17. On appeal, Buhman reaffirmed that he 

intends to continue to use the law to allow him easier access to the homes of cohabitating 

adults.  Thus, families like the Browns are subject to a lower standard for searches since 

their family structure is all that Buhman needs to conduct searches.  The Browns will also 

continue to be subject to public threats that they are by definition felons under state law.  

The panel not only refuses to consider the veracity of this statement or the underlying 

motivation, but fails to consider the use of the law for investigations or public statements 

like those made against the Browns.  Indeed, Buhman would be free to do everything that 

he did in this case under his new “policy” in investigating the Browns and proclaiming 

them felons for cohabitating.  The panel’s decision would negate the first exception to the 

mootness by suggesting that litigants can be dismissed after years of litigation if there is 

any chance that they could later file again to oppose the same violation. 

2. The Panel Decision Discarded Long-Standing Factors For Voluntary 
Cessation and Conflicts With Controlling Case Law. 

 
The most glaring departure from prior case law for the panel occurred in the 

analysis of the “voluntary cessation” exception.  The Supreme Court has held that “it is 

well settled that ‘a defendant’s voluntary cessation of a challenged practice does not 

deprive a federal court of its power to determine the legality of the practice.’”  Friends, 

528 U.S. at 189 (quoting City of Mesquite v. Aladdin’s Castle, Inc., 455 U.S. 283, 289 
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(1982)).  The Court has stressed that it will not accept convenient assurances like those 

found in the Buhman Declaration because, “if it did, the courts would be compelled to 

leave ‘[t]he defendant . . . free to return to his old ways.” City of Mesquite, 455 U.S. at 

289 n.10 (quoting United States v. W.T. Grant Co., 345 U.S. 629, 632 (1953)).  “The 

defendant bears the ‘heavy,’ ‘stringent,’ and ‘formidable’ burden of demonstrating that it 

is ‘absolutely clear that the allegedly wrongful behavior could not reasonably be expected 

to recur.’”  Winsness v. Yocom, 433 F.3d 727, 736 (10th Cir. 2006) (quoting Friends, 528 

U.S. at 189); see also Longstreth v. Maynard, 961 F.2d 895, 900 (10th Cir. 1992) (change 

in prison policy did not moot case since it could not be “shown to be absolutely clear that 

the allegedly wrongful behavior could not reasonably be expected to recur”). 

 This Court has previously applied “three Winsness factors.” See Mink v. Suthers, 

482 F.3d 1244 (10th Cir. 2007).  The Court not only relied on affidavits on non-

enforcement but relied on the facts that the prosecutorial assurances made quickly and 

that all of the parties agreed that controlling Supreme Court precedent blocked 

enforcement.  See Winsness, 433 F.3d at 731; Mink, 482 F.3d at 1254-55.  In this case, 

however, the direct opposite is true.  Under prong (1), for example, the district court 

expressly found that there was no “quick repudiation” of the government’s public threats 

of felony prosecution against the Browns, and that “[t]he timing of Mr. Buhman’s 

adoption of the policy at issue . . . was motivated by a desire to prevent this court from 

reaching the merits of Plaintiffs’ claims.”  JA 492-93.  Not only did its threats of 

prosecution induce the Browns to “fle[e] from Utah to Nevada for fear . . . [of] criminal[] 

prosecut[ion],” Brown, 850 F. Supp. 2d at 1244, but Buhman expressly declined to 
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repudiate enforcement until the very end of the case.  JA 492.  Likewise, under the third 

factor, the change is not based on any controlling Supreme Court precedent, but instead 

made merely “under the prosecutorial discretion exercised by [his] Office.” JA 329 at ¶ 

10.  Indeed, Buhman still maintains that the law is fully constitutional and enforceable.  

He further maintains that the law has been and can be used to subject plural families to 

easier searches and seizures as well as prosecution in combination with other crimes.   

 In this case, the panel for the first time in this Circuit simply dismisses the 

“Winsness factors,” which were sufficient for prior litigants but not for the Brown family 

in challenging the cohabitation statute.  Panel Op. at 39-40.  It further refuses to consider 

the motivation of Buhman in claiming the new policy despite the findings of the trial 

court below and case law reaffirming that courts should not allow defendants to game the 

system with belated changes.  Indeed, as discussed above, Buhman could do exactly what 

he did previously in the investigation and public shaming of the Browns even without 

changing his “policy.”  Thus, as the Supreme Court warned, he has succeeded in offering 

a voluntary cessation but there could be “a resumption of the challenged conduct as soon 

as the case is dismissed.”  Knox v. Serv. Emps. Int’l Union, Local 1000, 132 S. Ct. 2277, 

2287 (2012).  As the panel acknowledged, “the rule is designed to prevent 

gamesmanship.”  Panel Op. 25.  Yet, that is precisely what the trial court found in this 

case.  It is also precisely what the Supreme Court described as unacceptable in Already, 

where “a defendant could engage in unlawful conduct, stop when sued to have the case 

declared moot, then pick up where he left off, repeating this cycle until he achieves all his 

unlawful ends.”  Already, LLC v. Nike, Inc., 133 S. Ct. 721, 727 (2013).  The Court 
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emphasized the heavy burden in case after case where a voluntary cessation claim is 

attempted, stating that “the formidable burden of showing that it is absolutely clear the 

allegedly wrongful behavior could not reasonably be expected to recur.”  Id. at 727.   

While the Court has described the “formidable burden” of an “absolutely” clear 

showing for defendants like Buhman in making these claims, the panel elects to declare 

language of the Court’s test as superfluous.5  That is not the view of members of the 

Court who have stressed that a movant must make a showing that is “absolutely clear” 

that there will not be a repetition of the conduct.  Already, 133 S. Ct. at 683 (Alito, J. 

dissenting); see also Friends of the Earth, Inc. v. Laidlaw Environmental Services (TOC), 

Inc., 528 U. S. 167, 190 (2000).  The Court has repeatedly used the strongest and most 

absolute language to reaffirm the heavy burden in such cases.  See, e.g., Adarand 

Constructors, Inc. v. Slater, 528 U.S. 216, 222 (1998) (“Voluntary cessation of 

challenged conduct [only] moots a case . . .  if it is absolutely clear that the allegedly 

wrongful behavior could not reasonably be expected to recur.”). 

 For the Browns, the panel decision constitutes a “moving goalpost” in terms of the 

test for voluntary cessation cases in this Circuit, even when the merits of a major 

constitutional claim have been conceded on appeal by the defense.  While acknowledging 

that the Winsness factors were used in prior cases, the panel declined to do so here, 

stating simply that “we never held or even suggested they should control in future cases.”  

Panel Op. at 40.  The lower court followed prior case law.  More importantly, while the 
                                                
5  The panel simply dismisses the Court’s use of the word “absolutely” as “add[ing] 
little” to meaning since it is omitted later -- a curious dismissal of strongly stated standard 
as nothing more than a type of judicial artistic license.  Id. at 25 n. 16. 
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panel cites the absence of a formal charge as lacking “concreteness,” this ignores a line of 

Supreme Court cases rejecting mootness in pre-enforcement cases.6  

The panel dismissed the finding below that the policy was not binding on other 

prosecutors and that it would not prevent the use of the statute to declare families like the 

Browns to be felons.  Likewise, the panel did not address the repeated statements on 

appeal from Buhman that he viewed the law as an important tool to use against targeted 

plural families—subjecting the Browns and other plural families to a continual lower risk 

of searches and seizures.  In contrast, this Court has stressed that a defendant’s voluntary 

cessation of a challenged practice rarely moots a case because a “party should not be able 

to evade judicial review, or to defeat a judgment, by temporarily altering questionable 

behavior.”7  Unified Sch. Dist. No. 259 v. Disability Rights Ctr. of Kan., 491 F.3d 1143, 

1149 (10th Cir. 2007); see also City of Mesquite, 455 U.S. at 289 (rejecting mootness 

                                                
6  For example, Susan B. Anthony List v. Driehaus, 134 S. Ct. 2334 (2014), involved 
a challenge to a state criminal statute prohibiting knowing false statements about political 
candidates.  While the complaint had been dismissed, the Court still found standing due 
to the threat of future enforcement.  Writing for a unanimous court, Justice Thomas held 
that “[a]n allegation of future injury may suffice if the threatened injury is ‘certainly 
impending,’ or there is a ‘substantial risk’ that the harm will occur.” Id. at 2341 (quoting 
Clapper v. Amnesty Int’l USA, 133 S. Ct. 1138 (2013)). The Court emphasized whether 
the plaintiff “inten[ded] to engage in a course of conduct arguably affected with a 
constitutional interest, but proscribed by a statute, and there exist[ed] a credible threat of 
prosecution thereunder.” Id. at 2342.  In Doe v. Bolton, the Court reached a similar result 
when Georgia doctors challenged an abortion law “despite the fact that the record d[id] 
not disclose that any one of them has been prosecuted, or threatened with prosecution, for 
violation of the State’s abortion statutes.” 410 U.S. 179, 188 (1973).   
7  Generally voluntary cessation claims involve repeals or legal or regulatory barriers 
to repetition of the conduct.  See, e.g., Camfield v. City of Okla. City, 248 F.3d 1214, 
1223-24 (10th Cir. 2001); Citizen Ctr. v. Gessler, 770 F.3d 900, 907 (10th Cir. 2014). 
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argument where language challenged as unconstitutionally vague was repealed during 

pendency of litigation); Ind v. Colo. Dep’t. of Corrections, 801 F.3d 1209, 1214 (10th 

Cir. 2015)  (reversing lower court’s denial of standing and holding that “[v]oluntary 

cessation of offensive conduct will only moot litigation if it is clear that the defendant has 

not changed course simply to deprive the court of jurisdiction.”).  Consistent with these 

cases, the trial court found that Buhman’s declaration not only could be reversed by any 

succeeding prosecutor but that Buhman was stating nothing more than his current 

discretionary view.  (J.A. at 495-496).  Indeed, Buhman reaffirmed his intention to 

enforce the cohabitation law, including against the Browns, whenever he believes harm, 

abuse, or collateral crimes might be occurring.  Buhman states that his new “policy” does 

not and cannot “bind the future actions or policies of successor Utah County attorneys.”  

(J.A. at 318); United States v. Laerdal, 73 F.3d 852, 856 (9th Cir. 1995) (defendant’s 

“intransigent insistence on its own blamelessness” supported finding that violations were 

likely to recur); Com. of Va. ex rel. Coleman v. Califano, 631 F.2d 324, 326-27 (4th Cir. 

1980) (claims against agency were not moot where the agency “continued to assert the 

correctness of its position.”).  Indeed, Buhman reserves the right to charge the Browns 

with cohabitation if he believes that they have committed any “type of abuse, violence or 

fraud.”  (J.A. at 329).  Thus stated, the “policy” is as arbitrary as the law itself. 

Buhman has maintained throughout the case that plural families by definition are 

harmful.  See, e.g., (J.A. at 413); see also App. Br. at 6, 7, 19, 31, 33, 42, and 48. Thus, 

Buhman still asserts that the law can be applied against the Browns, and other families.  

Buhman also expressly defended the law for its “ease” or “flexibility” as a pretext for 
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searches and investigations based solely on cohabitation.  App. Br. at 26.  In labeling 

families as “criminals,” launching investigations and defending the law, officials are not 

treating the law as some moribund or dead statutory authority.8  In F.E.R. v. Valdez, the 

court found that declaratory relief for an invasion of privacy could sustain litigation even 

after the more tangible claims for damages and injunctive relief had expired. 58 F.3d 

1530, 1533 (10th Cir. 1995) (“the question still exists as to whether the defendants 

violated the Patients' right to privacy, a controversy on the Patients' right to privacy still 

exists.”).9 See also ACLU of Illinois v. Alvarez, 679 F.3d 583 (7th Cir. 2012) (finding the 

threat of prosecution sufficient to establish standing in free speech case). 

The panel ruling is chilling in its implications for families abused by 

unconstitutional laws and actions.  It means that a family can be targeted by a prosecutor 

for years and publicly denounced as felons under state law for their consensual private 

relationships.  The family can suffer professional and social injuries that are not contested 

by the defendant.  The family can relocate across the border to escape such harassment 

and targeting while maintaining their Utah home and their religious and family 

commitments in Utah.  Yet, according to the panel, none of those injuries warrant a 

                                                
8  App. Br. at 25-26 (repeating rationales that the cohabitation crime makes it easier 
to investigate plural families).  Parker Douglas, chief of staff for Utah Attorney General, 
explained how the state needed the option to use the cohabitation law to investigate 
families and not be “hamstrung.”  Brady McCombs, Utah Appeals Ruling on Anti-
polygamy Laws in 'Sister Wives' Case, Salt Lake Tribune (Oct. 9, 2014). 
9  In Faustin v. City and Cty. of Denver, 268 F.3d 942 (10th Cir. 2001), this Court 
found standing based on nominal damages  and to seek declaratory relief with respect to 
her prosecution.” Id. at 947-48; see also Awad v. Ziriax, 670 F.3d 1111, 1121 (10th Cir. 
2012) (non-economic, religious values sufficient for standing even when a law has “not 
taken effect or been interpreted by any Oklahoma court.”). 
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review of the merits of their claims in a federal court.  To use standing law to extinguish 

such constitutional claims (including at least one major violation already conceded by the 

defendant) is to decouple the doctrine from its original purposes in our system.  This is 

particularly the case where core free amendment rights have been abridged and a 

prosecutor has expressly maintains the law is both constitutional and essential for future 

investigations.  If the panel decision stands, this Circuit will become a minority 

jurisdiction of one and will insulate knowing, unconstitutional acts from judicial review. 

C. A REHEARING IS WARRANTED TO ADDRESS THE CONFLICT 
WITH SUPREME COURT CASE LAW ON THE PLEADING OF 
DAMAGES. 

 
The panel conclusion that the Browns “did not sue for damages” is facially in error 

and directly conflicts with the standards set by the Supreme Court and the notice-

pleading standard of the Federal Rules of Civil Procedure.  See Fed. R. Civ. P. 8(a)(1).  

The lower court found that damages were properly alleged and argued in the case.  J.A. at 

726-30.  In assessing the adequacy of a complaint, the court is required to draw 

“reasonable inference[s]” from all the facts alleged.  Ashcroft v. Iqbal, 556 US 662, 678 

(2009).  The court does not require “hyper-technical, code-pleading.”  Id.  Indeed, a court 

reviews the entirety of the complaint and “draw[s] on its judicial experience and common 

sense” to determine the claims and the requested relief.  Id. at 679. 

This Court followed that pattern in Frazier v. Simmons, 254 F.3d 1247 (10th Cir. 

2001).  In Frazier, the Court asked whether the plaintiff’s “complaint gave any indication 

that she might be entitled to injunctive relief . . . .” Id. at 1254 (emphasis in original).  

Instead of focusing on the complaint as a whole, as required by Iqbal and Frazier, the 



 15 

panel focused solely on whether the Browns’ prayer for relief at the conclusion of their 

complaint included a specific request for damages.  Panel Op. at 30 n.19.  Such a hyper-

technical and narrow reading of the complaint is inconsistent with both the law from this 

circuit and binding precedent.  See Holt Civic Club v. City of Tuscaloosa, 439 U.S. 60, 66 

(1978) (holding that “omissions” in a prayer for relief “are not in and of themselves a 

barrier to redress of a meritorious claim.”). 

The panel’s conclusion that the Browns could not have sued Buhman for money 

damages is similarly flawed.  The panel held that claims for money damages against 

municipal officials (as opposed to state officials) may only be brought if the plaintiff 

alleges that the official “executed a policy or custom” and “the Browns did not allege or 

attempt to prove . . . that Buhman acted in accordance with a Utah County policy or 

custom.”  Panel Op. at 16 n.10. That is facially incorrect.  See, e.g., J.A. at 25; 44-45; see 

also 54; 256-57; 258; 492; 772. A court is expected to read a complaint with both 

“common sense” and “reasonable inferences” drawn from the entirety of the complaint.  

The Browns sufficiently alleged that the custom, practices, and policy of county officials 

caused them to suffer deprivation of their constitutional rights.  It is not necessary to use 

the word “policy” when the complaint describes the practices and policies of Buhman. 

The panel’s decision conflicts with the notice pleading standard of the Federal Rules of 

Civil Procedure and related cases.   

IV. CONCLUSION 
 
 In light of the foregoing, Appellees respectfully submit that a panel rehearing or 

rehearing en banc be granted in this case.  
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